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this case be valued ? The whole amount impossible to determine how much 

of the claims for which he was liable Fisher would ever really pay on them, 

was unknown; there was no certain, and so how much would be the"pres- 

reliable mode of ascertaining them, ent value" of his bond of indemnity? 

Fisher would not know ; Tifft might Theoretically and practically, therefore, 

not know; there is no way to compel the question of proof in such cases is 

creditors to come forward and disclose certainly not free from embarrassment, 
their claims against Tifft & Co. And Edmund H. Bennett. 

if these were all known, it might be 



Supreme Court of New Jersey. 

STATE, JAMES ROCHE, Prosecutor, v. THE MAYOR, &c, op 
JERSEY CITY. 

Every statute must be considered according to what appears to have been the 
intention of the legislature, and even though two statutes relating to the same 
subject be not, in terms, repugnant or inconsistent, if the later statute is clearly 
intended to prescribe the only rule which should govern the case provided for, it 
will be construed as repealing the earlier act. The rule does not rest strictly 
upon the ground, of repeal by implication, but upon the principle that when the 
legislature makes a revision of a particular statute, and frames a new statute upon 
the subject-matter, and from the framework of the act it is apparent that the legis- 
lature designed a complete seheme for this matter, it is a legislative declaration 
that whatever is embraced in the new law shall prevail, and whatever is excluded 
is discarded. It is decisive evidence of an intention to prescribe the provisions 
contained in the later act as the only ones on that subject which shall be 
obligatory. 

The rule in this case applied to the ordinances of a municipal corporation. 

This was a certiorari to a police justice to bring up the record 
of a conviction of James Roche, under an ordinance of Jersey City, 
for selling liquor on Sunday. The facts are sufficiently stated in 
the opinion. 

C. H. Winfield, for the plaintiff. 

H. Traphagen and Gilbert Collins, for the defendants. 

The opinion of the court was delivered by 

Van Syckel, J. — James Roche, the prosecutor, was convicted 
before a police justice for violating the ninth section of an ordinance 
of Jersey City, passed July 8th 1862, which prohibits the sale of 
intoxicating liquors on Sunday. 

The question presented by this case is, whether the ninth, tenth 
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and eleventh sections of that ordinance, which forbid the sale of 
spirituous liquors on the Sabbath, are in force. If not, then the 
prosecutor was punishable only by indictment. Rev., p. 493, § 50 ; 
p. 238, §§ 61, 62. By an act, approved April 2d 1869, Pamph. 
L., p. 1377, Jersey City, Bergen and Hudson City were consoli- 
dated. Previous to the consolidation, each of these places had its 
peculiar ordinances in reference to licenses and the sale of spiritu- 
ous liquors. 

The ordinances of old Jersey City (passed July 8th 1862), in 
which Roche lived, by their ninth, tenth and eleventh sections, 
prohibited the sale of intoxicating drinks on Sunday. By the one 
hundred and twenty- second section of the Act of 1869, Pamph. L., 
p. 1427, it was provided "that all ordinances of Jersey City, as at 
present incorporated, or other ordinances now in force in other cities 
hereby consolidated, that may be in force when this act goes into 
effect, so far as they may be applicable to the city hereby incor- 
porated, and so far as not inconsistent with this act, shall be in 
force until altered or repealed by the common council hereby 
created." 

The ordinances concerning inns and taverns in the several cities 
which had been consolidated being very conflicting, it was difficult 
to determine which of them were to be applied to the whole city. 
This difficulty was met by the charter of 1870, Pamph. L., p. 
1170, § 195, which provided that the various ordinances should be 
in force within the limits of the city for which they were enacted 
respectively, and until altered or repealed by the aldermen by that 
act created. The effect of this legislation was to leave the ordi- 
nances of each of the three cities which had been consolidated, in 
force within the limits for which they had been originally passed, 
until altered or repealed. 

By the Act of 1870, Pamph. L., p. 1195, power was given to 
the board of aldermen to pass, alter and repeal ordinances to license 
and regulate inns and taverns, and regulate the sale of spirituous 
or intoxicating liquors, or prohibit such sale within the city limits. 
Under this authority, the mayor and aldermen of Jersey City 
passed an ordinance, on the subject of licenses, October 4th 1870, 
in which there was no Sunday clause. 

Did this ordinance, which applied to the whole city, repeal, by 
implication, the several ordinances on the same subject, which, up 
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to that time, had been in operation in the several cities which had 
been consolidated? 1 

It is contended, on the part of the city, that the ordinances of 
1870, which omitted the Sunday clauses, are not inconsistent with 
sections nine, ten and eleven, the Sunday clauses in the ordinances 
of 1862 of old Jersey City, and that, therefore, those sections still 
remain in force. The rule of law relied upon to support this pro- 
position is, that courts are bound to uphold the prior law, if the two 
acts may well subsist together. 

The ordinance of 1870 does not expressly repeal the ninth, 
tenth and eleventh sections of the ordinance of 1862, and it is a 
familiar doctrine that repeals by implication are not favored. 
When there are two laws on the same subject, the rule is to give 
both effect if possible. But if the two are repugnant in their pro- 
visions, the later, to the extent of the repugnancy, operates as a 
repeal of the former ; and where they are not repugnant in terms, 
yet if the later act covers the whole subject-matter, and it appears 
that it was intended as a substitute for the first act, it will operate 
as a repeal of that act. 

In United States v. Tynen, 11 Wall. 88, it was held that where 
there are two acts of Congress on the same subject, and the later 
embraces all the provisions of the first and also new provisions, and 
imposes different penalties, the later act operates, without any re- 
pealing clause, as a repeal of the first. To have the rescinding 
effect it is not necessary that the subsequent act should have every 
provision of the former one ; it is sufficient if it revises the whole 
subject-matter, and an intention is manifest to make it a substitute 
for the earlier act. Bartlet v. King, 12 Mass. 537. 

In Murdoch v. City of Memphis, 20 Wall. 617, where the ques- 
tion was, whether the second section of the Act of 1867, by impli- 
cation, repealed the twenty-fifth section of the Act of 1789, the 
court said : " A careful comparison of these two sections can leave 
no doubt that it was the intention of Congress, by the later statute, 
to revise the entire matter to which they both had reference, to 
make such changes in the law as it stood, as they thought best, and 

1 See Nusser v. Commonwealth, 25 Penn. St. 126. In this case an act limited 
to a single county, prescribed the mode of punishing an offence, and subsequently 
an act was passed for the whole state, prescribing the punishment for the same 
offence. Held, that the latter act repealed the former. See, however, McRae v. 
Wessel, C lied. Law 153. 
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to substitute their will in that regard, entirely for the old law on 
the subject. We are of opinion that it was their intention to make 
a new law, so far as the present law differed from the former, and 
that the new law embracing all that was intended to be preserved 
of the old, omitting what was not so intended, became complete in 
itself and repealed all other law on the subject embraced within it." 

The ordinance of July 8th 1862, was entitled "An ordinance 
regulating inns, and taverns, and restaurants, and the sale of 
spirituous and intoxicating liquors," and the ordinance of October 
4th 1870, has precisely the same title. When the latter ordinance 
was passed, it was expressly for the whole city, and it must be pre- 
sumed that the aldermen, upon the subject of inns and taverns, 
intended to make the alteration authorized by section one hundred 
and ninety-five of the charter of 1870, and to establish a uniform 
rule for the new city, which should supersede the prior legislation, 
which had only a local application to one of its divisions. By 
dropping out the Sunday clauses, uniformity was established by the 
operation of the state law throughout the city. It cannot be sup- 
posed that in revising this subject it was intended to maintain a 
different law for different parts of the same city, when the local 
legislature had no authority to enact an ordinance which was not, 
in its operation, co-extensive with the city limits. 

It was only by force of the one hundred and ninety-fifth section 
of the Act of 1870, that the discordant ordinances of the several 
cities could be kept in force ; they ceased to have any effect when 
the aldermen passed a uniform law upon the whole subject in 1870. 
The authorized alteration was made by substituting a new ordi- 
nance on the same subject, which omitted the peculiarities of the 
prior local law, and selected from it such provisions as it was 
deemed desirable to retain. 

When a statute is revised, or one act framed from another, some 
parts being omitted, the parts omitted are not revived by construc- 
tion, but are to be considered as annulled. State v. Wilson, 43 
N. Hamp. 419 ; Farr v. Braehett, 30 Vt. 344 ; Q-iddings v. Cox, 
31 Vt. 607 ; Pingree v. Snell, 42 Maine 53. 

Every statute must be considered according to what appears to 
have been the intention of the legislature, and even though two 
statutes, relating to the same subject, be not in terms repugnant or 
inconsistent, if the later statute is clearly intended to prescribe 
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the only rule which should govern the case provided for, it will be 
construed as repealing the original act. 

The rule does not rest strictly upon the ground of repeal by 
implication, but upon the principle that when the legislature makes 
a revision of a particular statute, and frames a new statute upon 
the subject-matter, and from the framework of the act it is apparent 
that the legislature designed a complete scheme for this matter, it 
is a legislative declaration that whatever is embraced in the new 
law shall prevail, and whatever is excluded is discarded. It is 
decisive evidence of an intention to prescribe the provisions con- 
tained in the later act as the only ones on that subject which shall 
be obligatory. Sacramento v. Bird, 15 Cal. 294 ; State v. Conekling, 
19 Cal. 501. 

In 1871, a new charter was passed for Jersey City. Laws of 1371, 
p. 1094. By section one hundred and sixty-eight of this act, the 
charter of 1870 was repealed, with a proviso that "all ordinances 
now in force in said city, so far as consistent with this act, and 
applicable to the government hereby contemplated, shall remain in 
force until altered or repealed, and no longer." 

There is a marked difference between this language and that of 
the proviso in section one hundred and ninety -five of the charter of 
1870. The latter, in terms, saved the local ordinances of the 
several cities composing the new city, while the Act of 1871 seems 
to contemplate the existence of the fact, that under the charter of 
1870, the city authorities had exercised the granted power to unify 
the discordant ordinances, and it preserves only those ordinances in 
force in the city, not those in force in parts of the city, so far as 
consistent with the Act of 1871, and applicable to the government 
thereby created. I think the language in this section shows that 
it was not designed to perpetuate the anomalous state of things 
which existed when the charter of 1870 was framed. 

It is true that the language "in force in the city," might include 
"laws in force in parts of the city," yet the fact that the apt words 
used in the charter of 1870 to save such local laws, were dropped 
out of the saving clause in the charter of 1871, is significant of the 
legislative intent. 

In my opinion, the ordinance of June 6th 1871, expresses the 
will of the legislative department of the city government upon the 
entire subject mentioned in its title, and its effect is to annul all 
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provisions in the ordinance of 1862 which were not incorpo- 
rated in it. 

The judgment below was without authority, and should be set 
aside, with costs. 



A statute may be repealed either (1) 
by the express words of a subsequent 
statute, or (2) by necessary implica- 
tion. 

No proposition, however, is better 
settled upon authority than that repeals 
by implication are not favored by the 
law : Foster's Case, 1 1 Co. 63, a ; Mc- 
Cool v. Smith, I Black 470 ; Wallace 
v. Bassett, 41 Barb. 92 ; Breitung v. 
Lindauer, 37 Mich. 217; Hogan v. Gui- 
on, 29 Gratt. 705; Smith v. Vicksburg, 
54 Miss. 615; United States v. One 
Case of Hair Pencils, 1 Paine 400 ; State 
v. Judge of St. Louis Probate Court, 38 
Mo. 529 ; Slate v. Berry, 12 Iowa 58; 
People v. San Francisco, Src, Railroad 
Co., 28 Cal. 254; Blain v. Bailey, 25 
Ind. 165 ; Conner v. Southern Express 
Co., 37 Geo. 397 ; People v. Barr, 44 
111. 198 ; Snell v. Bridgewater Co., 24 
Pick. 296 ; Buckingham v. Steubenville, 
frc, Railroad Co., 10 Ohio St. 25 ; Fur- 
man v. Nichol, 3 Coldw. 432 ; Bowen v. 
Lease, 5 Hill 221 ; Goodrich v. Mil- 
waukee, 24 Wis. 422 ; Ilorton v. Mobile 
School Commissioners, 43 Ala. 598 ; Ker- 
linger v. Barnes, 14 Minn. 526 ; State 
v. Severance, 55 Mo. 378. The same 
rule applies to repeals by implication 
effected by the adoption of a new state 
constitution : Ohio ex rel. Evans v. Dud- 
ley, 1 Ohio St. 437 ; Cass v. Dillon, 2 
Id. 607. 

The rule is generally stated to be, 
that in order that a prior statute should 
be repealed by a subsequent affirmative 
statute upon the same subject, contain- 
ing no negative words or express re- 
pealing clause, there must be a direct 
and irreconcilable conflict between the 
two statutes. If the two acts can by 
any reasonable construction be recon- 
ciled and made to stand together, the 
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latter statute will not work a repeal 
of the former : State v. Blake, 35 N. J. 
Law 208 ; The People v. Palmer, 52 N. 
Y. 83 ; Bowen v. Lease, 5 Hill 221 ; 
Williams v. Potter, 2 Barb. 316; Peo- 
ple r. Dewing, 1 Hilton 271 ; People v. 
Van Nort, 64 Barb. 205; Fowler v. 
Pirkins, 77 111. 271 ; Covington v. City 
of East St. Louis, 78 Id. 548; Iverson 
v. State, 52 Ala. 170 ; Forqueran v. 
Dormally, 7 W. Va". 114; Smith v. 
Hickman, Cooke (Tcnn.) 330 ; Mc- 
Cartee v. Orphan Asylum, 9 Cow. 437 ; 
State v. Woodside, 9 Ired. L. 496 ; Con- 
servators of River Thames v. Hall, Law 
Rep. 3 C. P. 415 ; Thorpe v. Adams, 
Law Rep. 6 C. P. 125 ; Reg. v. C'hamp- 
neys, Id. 394 ; Warrington, Ex parte, 3 
De G., M. & G. 159 ; Dakins v. Sea- 
man, 9 M. & W. 777 ; McCool v. Smith, 
1 Black 459 ; Brown v. County Commis- 
sioner, 21 Penna. St. 37 ; Easton Bank 
v. Commonwealth, 10 Id. 448 ; Street v. 
Commonwealth, 6 W. & S. 209 ; Pratt 
v. Atlantic, frc, Railroad Co., 42 Me. 
579 ; Richards v. Patterson, 30 Miss. 
583 ; Buchanan v. Robinson, 59 Tenn. 
147 ; Hogan v. Guion, 29 Gratt. 705 ; 
Smith v. Vicksburg, 54 Miss. 615; 
United States v. One Case of Hair Pen- 
cils, 1 Paine 400 ; State v. Judge of St. 
Louis Probate Court, 38 Mo. 529 ; State 
v. Severance, 55 Id. 378. Cases upon 
this point and the second point preced- 
ing might easily be multiplied. 

If the subsequent statute is inconsis- 
tent with and repugnant to the provi- 
sions of the prior statute, so that they 
cannot both stand together, it operates 
as a repeal of the prior statute ; but 
such repeal by implication will in gen- 
eral be limited to repealing as little as 
possible of the former statute, and, un- 
less a contrary intention is manifest, 
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will ordinarily extend only to the con- 
tradictory parts of such statute : Hay- 
den v. Carroll, 3 Ridg. P. C. 599 ; 
Wood v. United States, 16 Pet. 342. See 
also the cases above cited. 

After all, however, the intention 
of the legislature controls the courts in 
determining whether a former law is 
repealed or not. Whatever that body 
manifestly intended is to be received by 
the courts as having been done by it, 
provided it has in some manner indicated 
or expressed that intention : ' Thorpe v. 
Schooling, 7 Nev. 1 5 ; United States v. 
One Case of Hair Pencils, 1 Paine 400 ; 
Waterworks Co. v. Burkhart, 41 Ind. 
364; State v. Severance, 55 Mo. 378. 

A law will not be held to be repealed 
by implication where the legislature 
have shown no design to repeal it, be- 
ing ignorant of its existence or the 
scope of its provisions : Tyson v. Pos- 
tlethwaite, 13 111. 727. 

Upon this principle of intention, 
if the co-existence of two sets of pro- 
visions in two acts would be destructive 
of the object for which they were 
passed, the earlier will be repealed by 
the later. Thus, where a local act au- 
thorized one body to name the streets 
and number the houses of a town, and 
a later act gave the same power to an- 
other body, it was held that the earlier 
act was repealed by the later : Dow v. 
Metropolitan Board, 12 C. B. N. S. 161 ; 
S. C. 31 L. J. C. P. 223. 

So, where the inconvenience or in- 
congruity of keeping the two enact- 
ments in force justifies the conclusion 
that the legislature did not intend such 
consequences : Whiteley v. Heaton, 27 
L. J. M. C. 217 ; s. c. nom. Rex v. 
Whiteley, 3 H. & N. 143; Smith v. 



State, 1 Stew. 506 ; Commonwealth v. 
Kelliher, 12 Allen 480. 

So, an intention to repeal an act may 
be gathered from its repugnance to the 
general course of subsequent legisla- 
tion : The India, Br. & Lush. 221 ; 33 
L. J. P., M. & A. 193. See also Rex 
v. Northleach and Whitney Roads, 5 B. 
& Ad. 978. 

So, acts which, although in pari ma- 
teria, grant a right conditioned on dif- 
ferent things, are inconsistent, and the 
inconsistency operates as a repeal of the 
earlier act; as where the earlier act 
granted an appeal within thirty days 
after the confirmation of a certain report, 
and the later act within thirty days after 
the filing of such report : Gwinner v. 
Lehigh Railroad Co., 55 Penna. St. 126. 
So, a statute allowing appeals in all 
cases is repealed by a subsequent statute 
allowing an appeal whenever the judg- 
ment appealed from exceeds $5, but 
containing no negative words : Curtis 
v. Gill, 34 Conn. 49. See also Par- 
rott v. Stevens, 37 Id. 93. Upon this 
principle of the intention of the legisla- 
ture, it is clear that the principal case 
was correctly decided. The same prin- 
ciple, substantially, as stated in the 
first part of the head note to the princi- 
pal case, was also laid down in the fol- 
lowing cases : Rogers v. Watrous, 8 Tex. 
62 ; Daviess v. Fairbairn, 3 How. 636 ; 
City of Sacramento v. Bird, 1 5 Cal. 294 ; 
Swann v. Buck, 40 Miss. 268 ; Indus- 
trial School District v. Whitehead, 13 N. 
J. Eq. 290 ; Dexter fr Limerick Plank 
Road Co. v. Allen, 16 Barb. 15 ; State 
v. Rogers, 10 Nev. 319; Gorham v. 
Luckett, 6 B. Moil. 146 ; Pierpont v. 
Crouch, 10 Cal. 315. 

The authorities lay down the rule 



1 See, however, Mahony v. Wright, 10 Ir. Com. Law 426, per Lefbot, C. J., 
where it is said that "it is settled by authority that the recital of an intention 
merely in a subsequent statute to repeal a former specific statute, will not operate 
by implication to repeal the former statute, and that in order to effect such a repeal 
there must be a clause of repeal in the repealing statute," or that there must exist 
the irreconcilable repugnancy between the two before alluded to. 
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generally, that if a revising statute em- 
braces all the provisions of an antece- 
dent law or laws upon the same subject, 
and reduces them to one system, such 
Tevising statute virtually repeals the 
statutes revised, although it contains no 
express repealing clause : Bartlet v. 
King, 1 2 Mass. 545 ; Ashley, Appel- 
lant, 4 Pick. 23 ; Commonwealth v. 
Cooley, 10 Id. 39 ; Pulaski County v. 
Downer, 10 Ark. 588 ; State v. Conk- 
ling, 19 Cal. 501 ; Illinois, Sfc, Canal 
v. Chicago, 14 111. 334 ; Wakefield v. 
Phelps, 37 N. H. 295 ; Stale v. Wilts, 
1 1 La. Ann. 446 ; Fan v. Bracken, 30 
Vt. 344 ; Giddings v. Cox, 31 Id. 607 ; 
Andrews v. The People, 75 111. 605 ; 
Thorpe v. Schooling, 7 Nev. 15 ; Broad- 
dus v. Broaddus, 10 Bush 299 ; United 
States v. Cheeseman, 3 Sawyer 424 ; De- 
vine v. Commissioners, 84 111. 590 ; 
Burgess v. Railroad Co., 18 Kan. 53; 
People v. Brooklyn, 69 N. Y. 605 ; 
Breitung v. Lindauer, 37 Mich. 217 ; 
Ex parte Smith, 40 Cal. 419 ; Hogan v. 
Guion, 29 Gratt. 705 ; Stirman v. The 
State, 21 Tex. 734 ; Rogers v. Watrous, 
8 Id. 62 ; Commonwealth v, Cromley, 
1 Ashm. 179; CtyfiiK v. The State, 37 
Ind. 113; Longlais v. Longlais, 48 Id. 
60. See also Stafe v. WhitvSorth, 8 
Port. 434 ; Norris v. Crocker, 13 How. 
429. 

The same rule applies where the new 
statute covers the whole subject-matter 
of an English statute, adopted as law 
in this country : Mason v. Waite, 1 
Pick. 452. So, the revision by the 
legislature of the state of Maine of the 
subject-matter of Massachusetts statutes 
in force in the former state, and the en- 
actment of such provisions as the legis- 
lature deemed suitable to the wants 
of the people of Maine, was held to 
render the Massachusetts statutes no 
longer of force in Maine, though not 
expressly repealed : Towle v. Marrett, 
3 Greenl. 22. But a mere change 
of phraseology in a revision will not 
alter the construction of the law, unless 



it evidently appears that such was the 
intention of the legislature : Matter 
of Brown, 21 Wend. 316; Theriat v. 
Hart, 2 Hill 380; Douglas v. Douglas, 
5 Hun 140; Yates's Case, 4 Johns. 
359. 

In Louisiana, however, it has been 
held that where the laws and jurispru- 
dence of a country are reduced into the 
form of a code, without any clause 
of repeal, as was the case with the 
Code of 1808, the rule of interpretation 
must be as in cases of successive sta- 
tutes, not to favor a repeal by implica- 
tion, unless in case of manifest repug- 
nance : Lyon v. Fisk* 1 La. Ann. 444* 

It is held that a re-enactment in sub- 
stance of an existing provision or sec- 
tion of a prior statute, in a later statute, 
is not a repeal of such provision or sec- 
tion : Alexander v. The State, 9 Ind. 
337 ; Corbett v. State, 22 Id. 1 ; Cheez- 
em v. The State, 2 Id. 149 ; Martindale 
v. Martindale, 10 Id. 566; Waterworks 
Co. v. Burkhart, 41 Id. 381 ; Powers v. 
Shepard, 48 N. Y. 540. Nor is the re- 
cnaetment of a former section in a later 
section of the same statute necessarily a 
repeal of the former section. The re- 
enactment may amount to nothing, and 
thus have no effect by way of repealing 
any former section : Martindale v. Mar- 
tindale, 10 Ind. 566. In Alexander v. 
The State, 9 Ind. 337, the re-enactment 
of the former section contained an addi- 
tion of new matter, and the decision was 
made under the provision of art. 4, sect. 
21, of the state constitution, providing 
that in all amendatory acts the section 
amended should be set forth and pub- 
lished at full length in the new act. So, 
in New York, the amendment of a sta- 
tute, or part of a statute, by making 
the same read as prescribed by the 
amendatory statute, thus incorporating 
all that is deemed desirable to retain 
of the old law in the new, is not re- 
garded as a repeal of the parts thus 
transferred, but from the time of the 
passage of the new statute the whole 
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force of the enactment rests upon the 
later statute. Although the former act 
remains upon the statute-book and is 
not repealed, either expressly or by im- 
plication, it is no longer regarded as the 
law of the land in respect to new cases 
that may arise. The earlier act is 
merged in the amendatory act, and a 
repeal of the amendatory act does not 
revive the original act, but both fall 
together : People v. Supervisors of Mont- 
gomery County, 67 N. Y. 109. See also 
Goodno v. Oshkosh, 31 Wis. 127 ; Ker- 
linger v. Barnes, 14 Minn. 528 ; Bur- 
well v. Tullis, 12 Id. 575 ; Ely v. Holton, 
15 N. Y. 595. If, however, it appears 
that the legislature did not intend 
merely to repeat or copy the language 
of the original law, but, although using 
the same words, intended them to have 
a different meaning and effect, this rule 
is not applicable : Kerlinger v. Barnes, 
supra. Where, however, a subsequent 
act, providing that a certain section of a 
prior act shall thereafter read in a cer- 
tain way, re-enacts some of its provi- 
sions, but omits others, it is a repeal 
of such omitted provisions : Tlie State 
v. Andrews, 20 Tex. 230 ; State v. In- 
gersall, 17 Wis. 631 ; Goodno v. Osh- 
kosh, 31 Id. 127 ; Pingree v. Snell, 42 
Me. 55. The court, in Tlie State v. An- 
drews, though it was not necessary to 
the decision of the cause, also laid down 
the rule, that the entire section thus re- 
enacted in the subsequent statute was 
thereby repealed. See, however, the 
cases already cited contra. 



So, in Ellis v. Paige, 1 Pick. 45, it 
is said to be a well-settled rule that 
when any statute is revised, or one act 
framed from another, some parts being 
omitted, the parts omitted are not to be 
revived by construction, but are to be 
considered as annulled. See also Black- 
burn v. Walpole, 9 Pick. 104; Pingree 
v. Snell, supra. 

But the doctrine that a statute is im- 
pliedly repealed by a subsequent statute 
revising the whole subject-matter of the 
first, is not applicable where the revis- 
ing statute declares what effect it is in- 
tended to have on the former, as where 
it provides that such provisions of the 
earlier as are inconsistent with the later 
are repealed. In such case only such 
effect can be given to the revising act as 
it directs, and only the inconsistent pro- 
visions of the earlier act are repealed : 
Patterson v. Tatum, 3 Sawyer 164. See 
also McRae v. Wessel, 6 Ired. Law 
153. So, where a chapter of a revision 
of general statutes repealed all acts and 
parts of acts the subjects of which were 
revived and re-enacted in the revision, 
or which were repugnant to its provi- 
sions, it was held that this mnst be con- 
strued as referring to general statutes, 
and not as repealing all provisions 
of village and city charters, previously 
enacted, which were in conflict with the 
general statutes contained in said revi- 
sion : Walworth County, v. Village of 
Whitewater, 17 Wis. 193; City of 
Janesville v. Markoe, 18 Id. 350. 

M. D. Eweix. 



Supreme Court of Michigan. 
LAKE SUPERIOR IRON CO. v. CATHARINE ERICKSON. 

Where a mining company let a contract for taking out a certain quantity of ore, 
but employed persons of supposed skill to watch for dangers from loosened rocks, 
and in other ways retained a control over the mode of mining, and a servant of 
the contractors was killed by the falling of a rock, the danger from which ought 
to have been detected and guarded against : Held, that the mining company was 
responsible. 

The question of negligence is generally one of fact, not of law. 



